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June 3, 2005

By Fax and U.S. Mail
County of San Bernardino

Land Use Services Department
385 North Arrowhead Avenue

San Bernardino, CA  92415-0182
Attn: Michael E. Hays, Director

Re:
Proposed Ordinance Regarding Off-Highway Vehicle Use (County Zoning Code Section 28.042, et seq.)
Dear Mr. Hays:

I represent EcoBalance, a non-profit organization dedicated to finding rational solutions to land use problems.  On behalf of EcoBalance, I have analyzed the County of San Bernardino’s (the “County’s”) proposed ordinance relating to Off Highway Vehicle (“OHV”) use.  The ordinance is of great importance, as it implicates some of the key issues facing rural areas throughout California.  As discussed more fully below, we believe the ordinance, while well-intended, has serious flaws and should not be adopted without substantial revision.  

I. 
GENERAL COMMENTS

At the outset, it must be understood that, generally speaking, one may operate a motor vehicle, including an OHV, on his or her private property as a matter of right.  Of course, such operation may not cause a nuisance to others; but this is true of all activities conducted on private property, not just OHV use.  Nevertheless, the proposed ordinance treats OHV use as something different – something that requires its own set of rules and regulations.  The reasons for such a distinction, however, are neither clear nor supported by any evidence presented by staff.  
If the point of the ordinance is to reduce noise-related nuisance complaints, this is an odd way to go about it, as it leaves so many sources of annoying noise unregulated.  For example, while it covers OHVs, it does not apply to the many types of construction and agricultural equipment that generate high levels of noise.  Chainsaws, jack-hammers, wood-chippers, drilling rigs, and similar machines would fall outside the ordinance, while a child’s 50 cc (cubic centimeter) motorcycle would fall within it.  In terms of reducing the amount of noise that is “exchanged” over a property line, this approach does not make much sense.


Ultimately, what emerges from the ordinance is a highly selective form of lawmaking – one which aims not to cure a particular problem – e.g., noise or dust – but to eliminate a particular use or neutralize a specific group of people.  No activity should be allowed to generate noise in excess of the thresholds that the County has already established in its General Plan.  These thresholds were designed to protect sensitive receptors in a uniform, non-discriminatory way.  They apply to any and all activities that generate noise, not just OHV use.  If the County cannot enforce the General Plan thresholds because they have not yet been converted into law, this impediment is easily removed.  The County need only pass an ordinance codifying the thresholds and then direct the Sheriffs Department to enforce them.

 
In short, there is no need to restrict OHV use on a given parcel of land if such use stays within the uniformly applicable noise thresholds already established by the County.  By the same token, there is no rational reason to regulate OHV use and OHV noise, while exempting from such regulations other activities that also produce high levels of annoying noise.

There is also the problem of vested rights.  Given that many landowners have operated OHVs on their properties for years, it is difficult to see how the proposed ordinance, if approved, would be able reach back and regulate such long-standing activities.  These would likely qualify as vesting non-conforming uses and, as such, would be free from retroactive application of the ordinance.  So the alleged benefit of the ordinance is questionable, since it will apply only to new OHV use, not existing OHV use.

The weakness of the proposed ordinance is that it focuses exclusively on OHVs and, more particularly, on OHV users.  This creates a host of due process and equal protection problems.  How will the ordinance withstand constitutional scrutiny when it so transparently targets only one type of noise generated by one type of activity, leaving many others unregulated despite their potential to create noise at an equal or greater level?  
Note also that the ordinance runs counter to California Civil Code § 1009, which expressly encourages the owners of private rural land to open up their properties to the public for recreational uses, including OHV activities.  Subsection (a)(1) of this statute contains the following legislative finding:  “It is in the best interests of the state to encourage owners of private real property to continue to make their lands available for public recreational use to supplement opportunities available on tax-supported publicly owned facilities.”

The proposed ordinance frustrates this state policy by strictly limiting where and how OHV activities may take place in the County.

We do not doubt that OHV use, in some parts of the County, has been irresponsible and caused annoyance to neighboring land owners.  How widespread this problem is, we cannot say, as staff has provided no documentation of specific complaints.  Still, one must recognize that the residents in rural areas have long enjoyed the freedom of riding their OHVs on their properties without undue governmental intrusion.  To sharply reverse course on this issue and tightly regulate even the most casual OHV use would erode one of the most attractive features of living in rural San Bernardino County.  It also foreshadows greater, more intrusive regulation in the future.  Once the path is cleared, one can imagine similar ordinances restricting how and when people can mow their lawns, or have birthday parties, or splash in their swimming pools.  This needs to stop here, now.
II.
COMMENTS ON SPECIFIC PROVISIONS OF THE ORDINANCE


A.
Restrictions on Use in Occupied Areas (Section 28.043)

This section would prohibit the use of any OHV on private property within 200 yards of any neighboring home.  This regulation seems arbitrary, as it is unrelated to the amount of noise that will be received at either the property line or the neighboring residence.  There are many scenarios where the use of an OHV – say a Honda 70 motorcycle, which is quite quiet – will not generate noise in excess of established thresholds, even when such use occurs within 75 or 100 yards of a sensitive receptor (e.g., a home).  Likewise, a number of other activities – such as chainsaw cutting, wood chipping, lawn mowing – would create comparatively more noise than the motorcycle but are left untouched by the ordinance.  This doesn’t make sense if the goal of the ordinance is to reduce noise at sensitive receptors.


This same section would also prohibit OHV use within 200 yards of “any area not owned by the OHV operator that is enclosed by a fence for residential, agricultural, commercial, or industrial uses.”  The language used here is odd.  If the issue is noise, it is difficult to understand why it would matter whether the property is fenced or not, unless the fence serves to assist the OHV user in determining whether he or she is within the 200 yard “no-ride” zone.  But that begs the question:  Where does the real 200 yard zone start – at the residence, as referenced in subsection (1), or at the fence line, as referenced in subsection (2)?

We also don’t see the point in applying this prohibition to areas designated for agricultural, commercial, or industrial uses.  None of these uses contains sensitive noise receptors, so there is no reason to outlaw OHV use within 200 yards of these properties.  Indeed, the noise generated on some agricultural and industrial lands far exceeds what OHVs produce.
B.
Written Permission Required to Operate OHV on Private Property (Section 28.044)

In this section, the ordinance attempts to address situations where the OHV operator wishes to use his vehicle on land owned by another.  According to this section, the OHV operator would need written permission from the land owner and would have to keep the written permission in his immediate possession while riding on the property in question.  This section makes no distinction between vacant and occupied land.  Nor does it differentiate between land that is (a) fenced or posted with “No Trespassing” signs, and (b) land that is not fenced or posted with “No Trespassing” signs.  As a result, it would appear to violate California Penal Code § 602.2, which provides as follows:
“Any ordinance or resolution adopted by a county which requires written permission to enter vacant or unimproved private land from either the owner, the owner’s agent, or the person in lawful possession of private land, shall not apply unless the land is immediately adjacent and contiguous to residential property or enclosed by a fence or under cultivation, or posted with signs forbidding trespass, displayed at intervals of not less than three to a mile, all along the exterior boundaries and at all roads and trails entering the private land.”  (Emphasis added.)
As Penal Code § 602.2 makes clear, the right to enter another person’s private land is reserved to the people and cannot be abridged by county ordinance except where the land in question is adjacent to residential property, enclosed by a fence, under cultivation, or posted with no trespassing signs at the assigned intervals.  Section 28.044, on the other hand, cuts in the opposite direction, and attempts to take away from the people the rights guaranteed by state law.  Section 28.044 also conflicts with California Civil Code § 1009, which was enacted expressly to encourage private property owners to keep their lands open to the public for recreational purposes.  For these reasons, Section 28.044, as written, will not withstand legal scrutiny.


C.
Disturbing the Peace and Quiet Prohibited (Section 28.045)


Pursuant to this section, the ordinance would prohibit anyone from operating a motor vehicle, including an OHV, “in a manner that disturbs the peace or quiet of any neighborhood or person by noise, dust, smoke, or fumes caused by such motor vehicle.”  This language suffers from a variety of defects.  First, it fails to explain how the County will determine when a disturbance of the “peace or quiet” has occurred.  No quantifiable standards are given.  The references to “neighborhood” and “person” are also problematic, as they, too, are not attached to any standard.  Some people are extremely (some might say, overly and unreasonably) sensitive to noise.  Is their level of discomfort the standard? Or is some other threshold going to be applied?  And, again, why is OHV use being singled out.  Any activity that violates established limits on noise, dust, fumes, etc.  – not just OHV use – should be prohibited.  Targeting OHV use to the exclusion of other activities raises due process and equal protection problems, and fails to materially advance the goal of reducing nuisance complaints.
D. Enforcement

We are also concerned that the ordinance – even without the other defects we have identified – is unenforceable from a practical perspective.  By the time the County or the Sheriff receives a complaint, the offending person will likely have stopped the activity in question or moved far enough away from the neighboring property to achieve (momentary) compliance.   Please explain how the enforcement piece will actually work “in the field.”
III.
CONCLUSION

The proposed ordinance reflects an aggressive attempt to address complaints of OHV-related noise in some rural areas of San Bernardino County.  This is a laudable objective.  Unfortunately, however, the ordinance, as drafted, goes too far.  In its desire to regulate even the smallest, most casual and benign OHV use, it loses sight of the task at hand, which is reducing noise levels along certain property lines so as to eliminate nuisance complaints.  The result is a highly intrusive, virtually unenforceable set of regulations that focuses myopically on OHVs while leaving other annoying noise sources – agricultural and construction equipment, chainsaws, wood chippers, etc. – unaffected.  There is no rational basis for such difference is treatment.  If the true motive of the ordinance is to control noise, then it should direct its efforts toward that end.  This requires nothing more than the codification and uniform enforcement of existing noise standards.  But if the goal of the County is not to control noise but to squeeze out OHV use on rural lands, the ordinance provides the County with little political or legal protection against due process and equal protection claims that might be brought by affected OHV users and property owners.

San Bernardino County is a wonderful place with large tracts of land that have not yet been covered with cement and rebar.  Families who are tired of the “compression” that increasingly characterizes urban and suburban life move to the rural lands of San Bernardino County not just for the peace and quiet (although these are important, too), but also for the freedom to work and play as families, in open spaces, without undue regulation and restriction.  This ordinance unnecessarily attacks and erodes that freedom.

This is not to say, however, that OHV recreation – or any other activity in San Bernardino County – should be allowed without any regulation at all.  There are clearly some areas in the County where certain OHV users have created nuisance conditions for their neighbors.  They should be dealt with in the normal course; and if the available regulations are not strong or clear enough to cure these specific problems, then they should be strengthened and clarified as needed.  That being said, however, an entire regulatory regime for OHV use does not appear warranted.  We do not yet regulate outdoor barbecues on private property, or the days of the week when a person can mow his lawn or trim his hedges.  We don’t tell families where they can put the swing-set so as not to annoy their neighbors with the sound of children’s voices.  Likewise, we should not be telling people how, when, and where they can operate motorcycles and other OHVs on their private property.  So long as the standard, pre-established noise thresholds are respected, there should be no problem.

EcoBalance appreciates this opportunity to comment on the proposed ordinance regarding OHV use.  It is our request that the County reject the ordinance as drafted and direct staff to develop a much simpler set of regulations that addresses all problematic noise sources equally and does not single out OHV use for disparate treatment.






Sincerely,







DAVID P. HUBBARD, ESQ.

cc:
EcoBalance Board of Directors

� The statute also protects landowners from claims that public use of their property converted OHV trails into public roads.  Cal.Civ.Code § 1009(b).


� As discussed more fully, below, the proposed ordinance is also in conflict with California Penal Code §602.2, which limits the manner in which counties may regulate public entry onto private land.





